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Passed by Shri Uma Shanker, Commissioner (Appeals)

"Jf -----~'~~~~.~-IV), Jl~J.lc;l6flc;- II, .:ttl.Qcfctlc>I.Q c;cl'RT ~.:, .:, ..::> ....

dic>I"~r "fr----------------------- ~ -----------~ :a-P.r.:r- 4+
Arising out of Order-In-Original No ._22/AC/D/2015/UKG_Dated: 28/03/2016 issued

by: Assistant Commissioner Central Excise (Div-IV), Ahmedabad-II

0 r:j" .3-14"1<>1cfic-fl/~Rlc11&! cfiT a=rra=r m tJcTT (Name & Address of the Appellant/Respondent)

. Mis Endeavour Instrument Pvt. Ltd.
~~~ .3f9Tiif 3ITei"~T t~ 3ramcf ~ t <'IT % 5r 3near a# # zrnfer #t.:,

6@'N dJ1l ET# 3/f@alt at 3if zr uterur 3ml4aTl a #ar ?&].:, .:, .

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as .
the one may be against such order, to the appropriate authority in the following way:

3IT«'f ~ 'q;T~!ffOT 3ITcreioi :
Revision application to Government of India:

(1) (<fi) (@) #&tr 3a ra 3rf@fer 1994 Rt err 3fmf 5Rt aa av mi ha j rataa.:, . ~
mu em- 3T-err a qr#rqua h 3iiiutrur3maze 3rft fa, 3TTal,fa rinzI, I5Fa.:, .:, .

faama, al2ft ifs,s#lac ls 3rai,i mi, { fe#-1100o1 at t a#r urf@ [

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

· (ii) zrf@mt grf a mrz i sra zrf arnra t~ a-~ m ~ ctiR@oi # m ~
~*~~ * a,R>f ~ ~ rr diTclT #, ~ ~~m ml"{ * 'tlW %~ cfiF(@oi

i zn fa@ sisran it m RR 4fan h due { st[.:,

In case of any loss of goods where the· loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

8sI) mw aa fatlz znr rear fa:l.mffia a=rR>r tK m a=rR>r t" Rlfa:IJ-fio1 *~ ~rc;:ci:;

ad m 3naea gra h fa h ma k si sna ha fa#rz zar #hr ffffa ?& p.:, .
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(c) In case of goods exported outside India export to Nepa, or Bhutan, without payment of

duty. . .

'3ffi~ qfi-~~ c5~-c5 @'Cf '\i'IT ~ ~ <i'Rf qfi- ~ % 3ITT · ~ ~ \iTT ~-
~r ~ f.n:r:r c5~- ~.~c5 &Rf 'CfTffif cIT ~ 'CR m '&1q 'lf fclm·~ (.=r.2) 1998

tfRT 1_09 &Rf~-~ ~ "ITT! . ·. .
I

(d) Credit •of a_ny duty allowed to be utilized towards payment of excise duty on. final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under •~c.1'~; ..
of the Finfmce (No.2) Act, 1998. · =-=- . cz::-,;;f.;fr'F-

(1) ~~:~ (~) Pllll-ltqt't"i, 2001 c5 f.n:r:r 9 c5 ai'cr'm FclPlfctcc w:r.:r ~ ~-8 'lf crr ~
it, ~ ~: c5 m 3ffl~~ 'ff TIFl' 'l=lRf c5 'lftffi ~-~ ~~~ cBl' crr-crr
,Rij Tr 5fa 3ma furst alRg ( r#pr Tar • cpf :J.'L"<P<M c5 3Rf1@" 'e!RT 35-~ 'lf
Raffa# # rar # qr # rr €ls-6 arr a ,R sf ±)ft af;1

(2)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order~ln-Appeal. It should also be accompanied by a
copy of TR-6 Challan ~videncing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, ·:.nder Major Head of Account.

RR2a 3mar mer sgi via van ya ala q? aa a "ITT ID ffl 200/- ffl ~
al Garg th sf ica vay ala a van<ar st m 1000/- c!fl' ~~-c!fl' \JJWI .

C . •
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is. Rupees One Lac or less and Rs.1,000/- where the amount involved is more
tha·n Rupees One Lac.

0

fl gyca, #{a urea zyc vi ara an)ala nnf@raw #fr srftc­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(4) ah€tu snaa zyca 3r@fm, 1944 c!fl' 'e!RT 35-efr/35-:-~ c5 3Rf1@":-

. Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
a«ffaor caniaa if@r ft ma ft gyca, #tr sud« zyeas y ara an#r urn@rv
a7 fa@h q1fear ave cit i. 3. 3TR. #.g, { fact at vi o-

~
To the ·west region~! bench of Customs, Excise & Service _Tax Appellate Tribun~I
(CESTAT) at 0-20, New Metal ·Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

a€ta area gen (gr4la) fun1act, 2001 cBl' 'i:lN]' 6 c5 3IB1ffi w:r.:f ~:l{"-3 lT 'P!tllfm ~ 3l¥i'R
an9)fr =nzatf@raw at n{ ar9 fa rfl fg mg 3mar ata 4Rei Ra usi Gr« zye
at in, nu #t -i:rf.T. 3irx 'Wilm 'l']?:ff~~ s mm m~ .'cp.:r % asi ET; 100/- phu 3sr#
m.fr I uaiqr yr at air, znu #t '1T1f 3TT'< WITTIT 7f<1T~~ 5 mm m 50 ~ cTcP ~,,Jlt--. "··
ug sooo/- #)wt ft1 ssi snr ya #t mi, ana #imir sit amrza ·rznr ug#fr sf5g:..jg$}
~m~~ t- cffit ~ 10000/- m~ m.ff 1 ~m~ xftl{etx ~i"W'f/~-~-:1··"1?>;\.
eat#a #a'yr mu i fir #l art1 zrz rs s er= fa4 nf 1Ra eaa #6},f
-wm cpf m·~ "3'cffi~ cBl' 1l1o ~.Q.ffi i , . 1 , · ':\: ::;. ,

et
,,, '. (l'7)<":-i,.·n-e. .,,,,,.... ,-,-~•-.--•~./,,,....:•"'

the special: bench of :custom, Excise & Service Tax Appellate Tribunal of West @nook
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

~~2 (1)icB" 'lf ~ 3l¥l'R c5 3@1clT c!fl' ~. 3l9Tffi '5 lfr=@ 'lf xfrllT ~.~
naa zycas g iara a4hr +arnf@raw (Rrec) # uf?gear fr 41fear, srerara i at-20, I
~6tR4ecl $l-4l'3o-s, ,:i:rmoTI 'rfll'X, 3l6l-lcll&lct-380016.

(2)

(b)

(a)
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-• ("&) 3fct,(>!\??la 4&vg;a 2(1) ql" i~~~~ cfl'i" 3-l1flc;r, 3l"ClmT ~~ i
#tar green, as#zr 3urea era vu hara 3r4#hr znrznf@au (fr±) Rt ufra

· ~ -c:frt3cITT, 3W,cliaIislIa i _m:-20, ~ ~ E,)R\lccl,_ i:h.c!-413s,. <ITTffOfr ;;:rcrr{,

31€0T€I4Ta-380016.
(b) To the West regior:ial bench of Customs, Excise·. & Service Tax Appellate

Tribunal (CESTAT) at 0-20, New Mental. Hospital Compound, Meghani Nagar,
Ahmedabad: 380016, in case of appeals other than as mentioned in para-2(1)
above. ..,.....,.., ,......,....... ·

(2) ~ 3,4Iac-1 ~ (3-l1flc;r) Rl<-1cli1c1e>11, 2001 cfl't" mu a ~ 3@#c:r ~ ~."Q".-3 i
~fcoll ~~~ cB)° ~ 3-l1flc;r ~ ~ 3-l1flc;r fcoll iTf"Q" ~~T

cB)" "'clT{ ~ ~ ~ ~ ~ cB)" WT, ~ cB)" a:rrut 3#k nrzn rnr spgiia
rn 5 ara znr 3t aa ? az sue 1000/- Rr #haft ztat 1 szi 5eu er=ans #st
WT 3ik rarzn wrza s#iii 5 lg zIf so ra as zt at rn <-,0001-m
±ft ztwtt t si 5=u res #r WT 3it wrzm arzn suit su so arr zn 35a
5nrar t at rn ~0000/ m~~ I m flE,14¢ {f-;lfcH ~ ~ ~ ~:wifcha
±rs gwz ha ,ii iir ii ta 1 z slrz 35n h fnft a@ m14fGa
eta h jn Rt mar an gt si 3an zarnf@aw Rt do fra ? I e h f 3mar­
tl?f rn <-,oo/- m-~~ I
The appeal to the Appellate Tribunal shali be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
1,000/-, 5000/- and~ 10,000/-·where amount of duty/penalty/demand/refund is
upto 5 La·c. 5 Lac to 50 Lac anti above 50 Lac respectively in the form crossed
bank draft in favour pf Asst. Registrar of branch of any nominate public sector
bank.of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. Application made for grant of
stay shall be accompanied by a fee of 500/-.

0

(3) znf@ z 3?gr ii a{ a 3n2it ar arr za ? at uczn # 3ear h fr #r
r prarr 3rjn in frzn sa aft zr +er ah ta .gf r far utr arf
k aa h fg rnfnf 3r@tar zznf@raur ant "Q"ql" 3-Ilfrc;r m~ fl"{cliR" cm- "Q"ql"

3r1la fzn srar ?1.·.
In case of the order covers a number of·order- in Original, fee for each 0.1.0.
should be paid in the aforesaid manner not withstanding the fact that the one
appeal to the Appellant Tribunal or tlie one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising ~ 1 lacs fee of z
100/- for each,

(4) c;-<.j)<.j)~<.j ~~~(!,\.90 ~~ ~~~ cB)" 31-4,it-s ah 3iafa fffRa fat
314Gr 35m 37aT IT # 3mer zenfeenf ffu!f@part h 37er ii u=ta #
"Q"cp" m "CR rn €.so ha a czarz1z era feasza z'car af@zr 1
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall beer a court fee stamp of 6.50 paise as prescribed
under scheduled-I item of the CQUrt fee Act, 1975 as amen,ded.

(5) za 3it waif@a mat.al feziarr ast a feznii R 3it fr zna 3mafia fhzn
araT i -al" tar era, a4ha 3seq1za gra ti +hara 3rd#r zznf@raur (arffraf)

fa, 8 it eea ? 1
(6) Attention in invited to the rules covering these and other related matter

contended in Customs, Excise· & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.
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Order in appeal

The subject appeal is filed by M/s Endeavour Instrument Pvt. Ltd. 45/3 & Plot

No.11/B, Changodar Ind. Estate, Changodar, ta- Sanand, Dist­
Ahmedabad.(hereinafter referred to as the "appellant), against OIO

No.22/AC/D/2O15/UKG dated 28.03.2016 (hereinafter referred to as·'the impugned
order), passed by the Asstt. Commissioner, Central Excise, Div-IV,Ahmedabad-II
(hereinafter referred to as the 'the adjudicating authority). The appellant is engaged
in the manufacture of weigh scale falling under Chapter 84 of the Central Excise

Tariff Act,1985. They are availing CENVAT Credit under Cenvat Credit Rules, 2004.

2. The facts of the case in brief are that during the course of audit, it was noticed
that the appellant have availed cenvat credit amounting Rs.45OO92/- in respect of
capital goods and simultaneously claimed depreciation under Income Tax Actl961,
In the FY 201O-1182011-12.said wrongly availed credit i~ inadmissible and required

to be recovered with interest under sub rule [4] of rule 4 of CCR 2004. SCN was

issued, and same was decided vide above order and confirmed the demand with

interest and penalty.

3. Being aggrieved with the impugned order, the appellant filed the instant appeal

on the following grounds:

That the appellant has reversed wrongly availed credit vide entry no.468 dated
25-3-14, before its utilization on being pointed out by the department. Section llB
covers cases of short/non payment or erroneous refund. determined under section

llA.

That interest would be chargeable under CCR, only on the quantum of credit
wrongly utilized and would run only till date when sufficient credit balance is

available in appellant account. Mere wrong taking credit, without utilisation, cannot

result in any liability of interest.

That penalty imposed is not sustainable in absence cf supression of facts. They
rely on the judgment of apex court in the case of Rajas:han Spinning And Weving

Mills. They cited following case laws.

0

0

l.2O15[33O]ELT333[TRICH.] TV Sundaram Iyengar & Sons Ltd.

2.2O1 1[266]ELTA1[GUU] DYNAFLEX P.LTD. 3 .2O1O/256]ELT587/TRI-BANG] BiII

forge P. Ltd. 4.2OO7[214]ELT173[P&Hj Maruti Udyog Ltd.
That the extended period of limitation cannot be invoked, as there is no

suppression, willful! mis-statement on their part. They relied on the decision of

2O14[3O7]ELT15[GUJ] Dynamic Ind.Ltd.

: r­
the SCN, OIO concerned, and submission made by the appellant in their written "jj»»° %2,+»
GOA.I find that, the appellant have availed cenvat credit in respect of capital goods'e$7 €#g c}
and simultaneously claimed depreciation under income tax act1961, in the FY 2010-5l " [%\ > (~<;~~i)}J /·_:··_ .' -,

«·r'
f: ,, --- 4•

'Meo;0AO .•geuz

4. Personal Hearing was fixed on dated 16.05.2017; which was attended
by Shri vipul khandar, FCA, on behalf of the appellant. I have carefully gone through
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0

~ 11& 2011-12.said wrongly availed credit is inadmissible and required to be

recovered with interest under sub rule [4] of rule 4 of CCR 2004. It is mentioned very

clear, that cenvat credit in respect of capital goods and claiming of depreciation
under section 32 of Income Tax Actl961 cannot go together. This be supposed to

have in knowledge of the appellant and since they have reversed the said amount of
inadmissible credit, I find that, the appellant have agreed that such credit was
wrongfully availed by them. in this case I find that, there is violation of provision of

sub rule [4] of rule 4 of CCR 2004:as regards interest of Rs.208996/- I find that, the

contention of the appellant is not sustainable. Case laws cited by the appellant are

not applicable to their case. I find that, prior to april 1, 2012, rule 14 of ccr provided

for recovery of cenvat credit taken or utilized wrongly or had been erroneously
refunded along with interest from the manufacturer or the provider of output
service. therfore, I hold that, the appellant is liable to pay interest. I rely on the

decision of UOI V. Ind-Swift Laboratories Ltd.2011 [2]TMI 6[SCj

5. Regarding imposition of penalty, I find that there is violation of the provision

of sub-rule [4] of rule 4 of CCR 2004. the appellant was in knowledge of that, they
cannot avail cenvat credit in respect of capital goods and simultaneously claim

depreciation under Income Tax Act1961, in the FY 2010-118 2011-12.they have also
filed income tax returns, They have suppressed the facts, and also willful mis

statement on their part. Only after the audit has pointed out, the appellant reversed
said wrongly availed credit after two years. Therefore, extended period is rightly

invoked in this case. The case law cited by them is not applicable to their case. Thus,

I hold that penalty imposed is just and legal.

12. In view of the above discussion, I uphold the impugned order and disallow the

appeal.

13.3741aa zarr z #t a 3r4ht ar fqzrt 3q@la at# fan srar &t

13.The appeal filed by the appellant stand disposed off in above terms.

Attested~

Gs ;
[K.K.Parmar)

Superintendent (Appeals)
Central tax, Ahmedabad

By Regd. Post A. D
M/s. Endeavour Instrument Pvt. Ltd.

45/3 & Plot No.11/B,
Changodar Ind. Estate,
Changodar, Ta- Sanand,
Dist-Ahmedabad.
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Copy to:
1. The Chief Commissioner, Central Excise, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-II.

3 The Asstt.Commissioner,Central Excise, Division-IV,Ahmedabad-II

4. The Asstt. Commissioner (Systems),Central Excise, Ahmedabad-II.

Guard file. 6. PA file.


