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Arising out of Order-In-Original No .__22/AC—/i)/2015fUKG__Dated: 28/03/2016 issued
by: Assistant Commissioner Central Excise (Div-IV), Ahmedabad-II

Q T I eTHaITAaT & a1 TaH gar (Name & Address of the Appellant/Respondent)

~ M/s Endeavour Instrument Pvt. Ltd. :
P AP 5 IS H{Y F IRAT T F § o T@ 59 MY F ufe FemeAly S
AT 1T T[aTA ARSI AT IR G T X Fehel ¢ |

Any person an aggrieved by this Order-in-Appeal may file en appeal or revision application, as .
the one may be against such order, to the appropriate authority in the following way:

HRA RN HT GoIET0T T : .
Revision application to Government of India:

) @) @ FT 3G Yod AR 1994 F U AT MY GAC AT A F R 7 GaAFT
HRT FY S-URT & TUH WdF & JFeriel TRIGTOT e 31efer e, 9IRa SR, e e, Tored
Tarerrar, sitely S, et A9 94T, Gue A, 7 eel-110001 FT T ST TAMRT |

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,

Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

O Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
= proviso fo sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c) In case of goods exported outside India export to Nepa. or Bhutan, without payment of
' duty. - a

gRT U§ W & gandd argaﬁ,.mzﬁmvrﬁﬁaﬁwmmmﬁﬁﬁaﬁrﬁw.(ﬁz) 1998
oRT 100 ERT g g T &) . :

(d)  Credit 'of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under S2c.108:..
of the Finance (No.2) Act, 1998. : e
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 The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which

" the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan évidencing payment of prescribec fee as prescribed under Section
35.EE of CEA, 1944, <nder Major Head of Account.
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The revision applicaticgn shall be accompanied by a fee of Rs:200/- where the éméunt
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. '
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

@) H=E ?,?cna?r goh TR, 1944 w T 35-81 /355 @ Sfeic—
 Under Section 35B/ 35E of CEA, 1944 an appeal lies to -

(a) the.specia_l’i bench of fCuétom, Excise & Service Tax Ap'pellate'.'Tribunal of West -?Ejg‘«ggk
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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() To the -west regione{l bench of Customs, Excise & Service Tax Appellate Tribunal

(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380

016. in case of appeals other than as mentioned in para-2(i) (a) above.
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. @ SPcolld uRkedg 2(1) @ # IAT AR F amEr H e, el & aerel d
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g Oifder, e #3120, =Y Aeca @iRucH, @eums, AUl R,
IBHACIEIG-380016.
(b) To the West regional bench of Customs, Excise' & Service Tax Appellate
Tribunal (CESTAT) at 0-20, New Mental. Hospital Compound, Meghani Nagar,
Ahmedabad: 380016, in case of appeals other than as mentioned in para-2(1)

above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of ¥
1,000/-,  5000/- and ¥ 10,000/- where amount of duty/penalty/demand/refund is
upto 5 Lac. 5 Lac to 50 Lac and above 50 Lac respectively in the form crossed
bank draft in favour of Asst. Registrar of branch of any hominate public sector
bank.of the place where the bench of any nominate public sector bank of the

place where the bench of the Tribunal is situated. Application made for grant of
stay shall be accompanied by a fee of ¥ 500/-.

@) I 5§ IRA F BF A U B WA BT § Al Ucdep I e & oy wa
T ST 3T &7 § RRaT ST IR 9 @2 & o g Rer udl o
Y g ¥ v IRy i aRieor & ve e A AT WER B TEh
In case of the order covers a number of order- in Original, fee for each O.1.0.
should be paid in the aforesaid manner not withstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As

the case may be, is filled to avoid scriptoria work if excising ¥ 1 lacs fee of X
100/- for each. .

4) FuEeE god FRAEIA Rue JAT FWMAT & -t H i FeiRe Re
TR 5 e A1 Ay IRy JAreufa PR wREk & ey # § udw A

T UfT W TUT £.90 Y @ FARIET Yo e ol BT TR |

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall beer a court fee stamp of ¥ 6.50 paise as prescribed
under scheduled-I item of the cqurt fee Act, 1975 as amended.
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(6) Attention in invited to the rules covering these and other related matter

contended in Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982. - :
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Order in appeal

The subject appeal is filed by M/s Endeavour Instrument Pvt. Ltd. 45/3 & Plot .

No.11/B, Changodar Ind. Estate, Changodar, ta- Sanand, Dist-
Ahmedabad.(hereinafter referred to as the “appellant’), against OIO
No.22/AC/D/20 15 /UKG dated 28.03.2016 (hereinafter referred to as: ‘the impugned
order), passed by the Asstt. Commissioner, Central Excise, Div-1V,Ahmedabad-II
(hereinafter referred to as the ‘the adjudicating authority). The appellant is engaged
in the manufacture of weigh scale falling under Chapter 84 of the Central Excise

Tariff Act,1985. They are availing CENVAT Credit under Cenvat Credit Rules, 2004.

2, The facts of the case in brief are that during the course of audit, it was noticed
that the appellant have availed cenvat‘credit amounting Rs.450092/- in respect of
capital goods and simultaneously claimed depreciation vnder Income Tax Actl961,
In the FY 2010-11&2011-12.said wrongly availed credit is inadmissible and required
to be recovered with interest under sub rule [4] of rule 4 of CCR 2004. SCN was

issued, and same was decided vide above order and confirmed the demand with

interest and penalty.

3. Being aggrieved with the impugned order, the appellant filed the instant appeal

on the following grounds:

That the appellant has reversed wrongly availed credit vide entry no.468 dated
25-3-14, before its utilization on being pointed out by the department. Section 11B
covers cases of short/non payment or erroneous refund determined under section

11A.

That interest would be chargeable under CCR, only on the quantum of credit
wrongly utilized and would run only till date when sufficient credit balance is
available in appellant account. Mere wrong taking credit, without utilisation, cannot

result in any liability of interest.

4

That penalty imposed is not sustainable in absence cf supression of facts. They
rely on the judgment of apex court in the case of Rajasthan Spinning And Weving
Mills. They cited following case laws.
1.2015[330]ELT333 [TRICH.] TV Sundaram [yengar & Sons Ltd.
2.2011[266]ELT41[GUJ] DYNAFLEX- P.LTD. 3 .2010|256]ELTS87|[TRI-BANG] Bill
forge P. Ltd. 4.2007[214]ELT173[P&H] Maruti Udyog Ltd.

That the extended period of limitation cannot be invoked, as there is no
suppression, willfull mis-statement on their part. They relied on the decision of

2014[307]ELT15[GUJ] Dynamic Ind.Ltd.

4. Personal Hearing was fixed on dated 16.05.2017; which was attended

by Shri vipul khandar, FCA, on behalf of the appellant. | have carelully gone through

the SCN, OIO concerned, and submission made by the appellant in their written
GOA.I find that, the appellant have availed cenvat credit in respect of capital goods

and simultaneously claimed depreciation under income tax act1961, in the FY 20 10: g
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% 11& 2011-12.said wrongly availed credit is inadmissible and required to be
recovered with interest under sub rule [4] of rule 4 of CCR 2004. It is mentioned very
clear, that cenvat credit in respect of capital goods and claiming of depreciation
under section 32 of Income Tax Act1961 cannot go together. This be supposed to
have in knowledge of the appellant and since they have reversed the said amount of
inadmissible credit, 1 find that, the appellant have agreed that such credit was
wrongfully availed by them. in this case I find that, there is violation of provision of
sub rule [4] of rule 4 of CCR 2004.as regards interest of Rs.208996/- [ find that, the
contention of the appellant is not sustainable. Case laws cited by the appellant are
not applicable to their case. I find that, prior to april 1, 2012, rule 14 of ccr provided
for recovery of cenvat credit taken or utilized wrongly or had been erroneously
refunded along with interest from the manufacturer or the provider of output
service. therfore, I hold that, the appellant is liable to pay interest. I rely on the
decision of UOI V. Ind-Swift Laboratories Ltd.2011 [2]TMI 6{SC]

5. Regarding imposition of penalty, I find that there is violation of the provision
of sub-rule [4] of rule 4 of CCR 2004. the appellant was in knowledge of that, they
cannot avail cenvat credit in respect of capital goods and simultaneously claim
depreciation under Income Tax Act1961, in the FY 2010-118 201 1- 12.they have also
filed income tax returns, They have suppressed the facts, and also willful mis
statement on their part. Only after the audit has pointed out, the appellant reversed
said wrongly availed credit after two years. Therelore, extended period is rightly
invoked in this case. The case law cited by them is not applicable to their case. Thus,

I hold that penalty imposed is just and legal.

12. In view of the above discussion, I uphold the impugned order and disallow the

appeal.

13.mmaﬁﬁﬁmwﬁwmaﬁ@ﬁmm%l

13.The appeal filed by the appellant stand disposed off in above terms.
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[K.K.Parmar )
Superintendent (Appeals)
Central tax, Ahmedabad

By Regd. Post A. D
M/s. Endeavour Instrument Pvt. Ltd.
45/3 & Plot No.11/B,
Changodar Ind. Estate,
Changodar, Ta- Sanand,
Dist-Ahmedabad.
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Copy to :
1. The Chief Commissioner, Central Excise, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-11.
3 The Asstt.Commissioner,Central Excise, Division-1V,Ahmedabad-II
4. The Asstt. Commissioner (Systems),Central Excise, Ahmedabad-II.

5. QGuard file. 6. PA file.




